
DISTRICT  :: SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST  CLASS,   

TEZPUR.

G.R.Case No. 1570/2008

                                                  U/s. 341/323 & 427 I.P.C.

STATE

V.

Nayan Kar

                             ... Accused Person

PRESENT: Kiran Lal Baishnab, A.J.S.

Judicial Magistrate, 1st Class,

Tezpur.

For the Prosecution: Sri L. Hazarika, Asstt. P. P.

For the Defence: Sri. R. R. Kalita, Advocate.

Evidence recorded on:  07.01.2011, 19.05.2011, 20.06.2011 

& 29.09.2011.

Arguments heard on: 17.10.2011.

Judgment delivered on: 17.10.2011.

JUDGMENT

1.          The prosecution case in brief, as reflected from the ‘ejahar’, 

is that on 13.09.2008 at around 09.00 A.M. at ‘Niz Gorubandha’ one 

Nipu Kar along with his son, Nayan Kar wrongfully restraint the  inform-

ant/victim, Pran Kumar Das and assaulted him with Lathi thereby caus-

ing simple injuries on his person. It is also alleged that the accused per-

son caused mischief to the victim by destroying about three liters of 

Milk belonging to the victim. 

2.           The alleged incident was informed to the Officer-in-charge, 

Tezpur  Police  Station  who  registered  it  as  Missamari  P.S.  Case  No. 

45/2008, U/s. 341/325 & 427 I.P.C.  

3.            On the basis of the ‘ejahar’ police started investigation and 

after completion of investigation the police found  sufficient  materials
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only  against  the   accused  Nayan  Kar  and  submitted  charge-sheet 

against him but only U/s. 341/323 & 427 I.P.C. vide Charge-Sheet No. 

45/08 dated 30.09.2008.

4.              On submission of the charge-sheet, the Honourable Chief  

Judicial Magistrate, Tezpur accepting the charge-sheet took cognizance 

U/s.  341/323 & 427 I.P.C.  and transferred the case for  trial  to  this 

Court. Summons was issued to the accused person and on his appear-

ance he was enlarged on bail. During trial, copies of relevant documents 

were furnished to the accused person. The substances of the accusation 

and the particulars of the offences U/s. 341/323 & 427 I.P.C. was then 

explained to each of the accused person and he was then asked as to 

whether he pleads guilty, to which he pleaded not guilty and claimed to 

be tried.

5.              In the course of hearing the prosecution examined alto-

gether  Six  (6)  witnesses,  including the Investigating Officer  and the 

Medical Officer. P.W.1, Pran Kumar Das is the informant as well as the 

victim of the alleged incident, P.W.2 Ratan Bhadra, P.W.3, Nekbar Ali nd 

P.W.4, Mritunjoy Bhadra are alleged eye-witnesses, P. W.5, Dr. Jharna 

Kakoty is the Medical Officer. and P.W.6 S.I. (Retd) Atul Chandra Haz-

arika  is the Investigating Officer.

6.              The prosecution side also exhibited three (3) documents. 

Ext.1 is the ‘Medical/injury report’, Ext.2 is the Sketch Map of the P.O. 

and Ext.3 is the Charge-sheet. The accused person was also examined 

U/s. 313 Cr.P.C. and his answers were accordingly recorded. Defence 

side declined to adduce any evidence.

7. Points for determination:-  

(a) Whether  on  13.09.2008  at  around  09.00  A.M.  at  ‘Niz 

Gorubandha’,  the accused person wrongfully  restrained the 

the  victim,  Pran  Kumar  Das  and  thereby  committed  an 

offence punishable U/s. 341 I.P.C.?

(b)  Whether on 13.09.2008 at around 09.00 A.M. at ‘Niz Gor-

ubandha’ the accused person voluntarily caused hurt to the 

informant/victim, Pran Kumar Das and thereby committed an 

offence punishable U/s. 323 I.P.C.?
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(c) Whether on 13.09.2008 at around 09.00 A.M. at ‘Niz Gor-

ubandha’ the accused destroyed three liter Milk of the inform-

ant/victim, Pran Kumar Das priced more than Rs. 50/- (Ru-

pees Fifty) and thereby committed an offence punishable U/s. 

427 I.P.C.?

8. Discussion, Decision thereon and the Reasons  

thereof:-

Heard arguments of both sides. Perused the case-record very 

minutely. My findings are as follows:-   

Now  lets  move  forward  discussing  the  points  for 

determination:-

(a) Whether on 13.09.2008 at around 09.00 A.M. at 

‘Niz Gorubandha’ the accused person wrongfully restrained 

the  informant/victim,  and  thereby  committed  an  offence 

punishable U/s. 341 I.P.C.?

                  The defence side took the plea that no evidence was 

forwarded from the side of the prosecution to establish the fact of 

wrongful restraint by the accused. Now in order to establish the 

fact of wrongful restraint the prosecution has to prove the criteria 

of Section 339 I.P.C. which defines wrongful restraint. So as per 

Section 339 I.P.C. in order to bring home the charge U/s. 341 I.P.C. 

against  the  accused  the  prosecution  has  to  prove  the  following 

ingredients:

i. That  on 13.09.2008 at  around 09.00 A.M.  at  ‘Niz 

Gorubandha’ the accused person obstructed the in-

formant/victim, Pran Kumar Das;

ii. That the accused person did it voluntarily; 

And

(iii)       That such act the accused person prevented 

the victim from proceeding in certain direction in which 

he had the right to proceed. 

Now as regard the date, time and place of occurrence, 

P.W.1, the informant deposed that the occurrence took place about 
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two  years  back  from  the  date  of  his  deposition  (i.e.  from 

07.01.2011) the accused person assaulted him and the same is 

supported by the ‘ejahar’ which states the date to be 13.09.2008. 

P. W.2, 3 & 4 also supported this statement of P.W.1.  As to the 

time of incident only P.W.1, the informant, stated that the incident 

took place at 09.00 A.M. on that day. None of the other witnesses 

deposed  anything  as  to  the  time  of  incident.  The  defence  side 

submitted that as the incident never took place and the victim was 

never assaulted by the accused person, hence none of the witness 

could state the time of  occurrence and moreover  none of  them 

could state also the exact date of occurrence.   

         Now lets scrutinize the deposition of the prosecution 

witnesses. P.W.1, Pran Kumar Das, the informant as well  as the 

victim deposed that he was assaulted with ‘Lathi’ by the accused 

person and threw him in a pond,  when he wanted to get up from 

the pond, father of the accused person stopped him from doing so 

standing by the side of the pond with “Lathi”. None of the other 

witnesses supported him nor does the ejahar support him which 

was filed by him. None of the witnesses who are alleged to be eye-

witnesses deposed as to the fact of wrongful restraint of the victim 

by the accused person. Moreover, the ejahar reveals the father of 

the accused as main culprit but on investigation police filed Charge-

sheet (Ext.3) only against the accused Nayan Kar.   

                Thus, the prosecution side could not prove beyond all  

reasonable doubts the fact of wrongful restraint of the victim by the 

accused person. 

Hence  considering  the  discussions  made  in  the 

foregoing  paragraphs  I  am  of  the  considered  opinion  that  the 

prosecution has failed to proved beyond all reasonable doubts that 

on  13.09.2008  at  around  09.00  A.M.  at  ‘Niz  Gorubandha’,  the 

accused person wrongfully restrained the the victim, Pran Kumar 

Das and thereby committed an offence punishable U/s. 341 I.P.C.
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(b) Whether on  13.09.2008 at around 09.00 A.M. at 

‘Niz Gorubandha’ the accused person voluntarily caused hurt 

to  the  informant/victim,  Pran  Kumar  Das and  thereby 

committed an offence punishable U/s. 323 I.P.C.?

In order to establish the fact of voluntarily causing hurt 

the prosecution has to fulfil the criteria of Section 319 and Section 

321  of  I.P.C.  which  defines  ‘hurt’  and  ‘voluntarily  causing  hurt’, 

respectively. So as per Section 319 and Section 321 of I.P.C. in the 

instant  case  in  order  to  bring home the charge U/s.  323 I.P.C. 

against  the  accused  the  prosecution  has  to  prove  the  following 

ingredients:

(i) That on 13.09.2008 at around 09.00 A.M. at ‘Niz 

Gorubandha’ the  accused  person  caused  bodily 

pain, disease or infirmity to the informant/victim; 

and

(ii)        That the accused did so with intention of causing 

hurt or with the knowledge that he is likely thereby to cause 

hurt to the informant/victim.

                As regard to the date time and place, the same has  

been proved as discussed in the foregoing point. Hence, reiteration 

of the same would be unnecessary. 

       Now lets scrutinize the deposition of the prosecution 

witnesses. P.W.1, the informant deposed that the accused person 

assaulted him with “Lathi” thereby causing injuries on him. He also 

deposed  that  one  of  his  teeth  was  broken  as  a  result  of  such 

assault. P.W.2 & 3 deposed that neither of them saw the incident 

but have heard of a quarrel between the parties. P.W.4 deposed 

that he know nothing as to the incident. Dr. Jharna Kakoty (P.W.5), 

who  examined  the  victim  medically,  deposed  that  she  found 

abrasion  over  some  parts  of  the  body  of  the  victim.  She  also 

deposed that there was no recent injury on the teeth of the victim 

thereby  contradicting  the  statement  of  P.W.1,  the  victim.  Her 

statement is corroborated by the Medical Report (Ext.1). Thus, the 

deposition of informant who only deposed as to the fact of assault 

is not believable.
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Thus, the prosecution side could not prove beyond all 

reasonable doubts the fact of causing voluntary hurt to the victim 

by the accused person. 

Hence,  considering  the  discussions  made  in  the 

foregoing  paragraphs  I  am  of  the  considered  opinion  that  the 

prosecution has failed to proved beyond all reasonable doubts that 

on  13.09.2008  at  around  09.00  A.M.  at  ‘Niz  Gorubandha’  the 

accused  person  voluntarily  caused  hurt  to  the  informant/victim, 

Pran Kumar Das and thereby committed an offence punishable U/s. 

323 I.P.C.       

(c)   Whether on 13.09.2008 at around 09.00 A.M. at ‘Niz 

Gorubandha’ the accused destroyed three liter Milk of the 

informant/victim,  Pran  Kumar  Das  priced  more  than 

Rs. 50/- (Rupees Fifty) and thereby committed an offence 

punishable U/s. 427 I.P.C.?

                   The defence side took the plea that no evidence was  

forwarded from the side of the prosecution to establish the fact of 

causing mischief by the accused person. Now in order to establish 

the  fact  of  causing  mischief,  the  prosecution  has  to  fulfill  the 

criteria of Section 425 of I.P.C. which defines and also Sec – 427 of 

I.P.C. which imposes punishment for the offence. So as per Section 

425 of I. P. C. r/w Sec-427 of I.P.C., in the instant case in order to 

bring home the charge under the said section against the accused 

person, the prosecution has to prove the following ingredients:

(i) That on 13.09.2008 at around 09.00 A.M. at ‘Niz Gor-

ubandha’ the accused destroyed three liter Milk of the in-

formant/victim, Pran Kumar Das; 

(ii) That the accused person did so with intent to cause or 

knowing that he will thereby cause wrongful loss to the vic-

tim;

And

(iii)  That the accused person caused damage to the vic-

tim to the amount of Rs.50/- or upwards by his such acts. 

                   As regard to the date time and place, the same has 

been proved as discussed in the foregoing point. Hence, reiteration 

of the same would be unnecessary. 
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                 I have gone through the entire prosecution evidences 

wherein none of the witnesses except P.W.1, the informant stated 

that  the  accused  person  had  destroyed  the  milk,  thus,  causing 

mischief upon the informant/victim. Rather, P.W.6, the Investigating 

Officer contradicting P. W.1, deposed that the victim did not state 

before him that the accused person destroyed three litre of Milk. 

Hence, I am of the view that no iota of evidence is forwarded from 

the side of the prosecution to establish the fact of causing mischief 

as discussed above against the accused person. So I do find force 

in the plea of the defence on this point.                

ORDER

Hence,  considering  the  above  discussions  the  accused 

person  is  found  not  guilty  of  the  offences  punishable 

U/s.  323,  341  &  427 I.P.C.  and  thus  he  is  accordingly 

acquitted of the said accusations/charges.  

9.         The accused person’s bail-bond stands cancelled.

10.         The judgment is delivered and operative part of the same is 

pronounced in the open court, today, the 17th day of October, 2011 un-

der my hand and the seal of this Court.

          Judicial Magistrate, 1st Class,

                     Tezpur

7



DISTRICT  :: SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST  CLASS,   

TEZPUR.

G.R.Case No. 1570/2008

                                                  U/s. 341/323 & 427 I.P.C.

STATE

V.

Nayan Kar

                             ... Accused Person

ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1- Pran Kumar Das (the informant/victim),

P.W.2- Ratan Bhadra (eye-witness),

P.W.3- Nekbar Ali (eye-witness),

P.W.4- Mritunjoy Bhadra (eye-witness0

P.W.5- Dr. Jharna Kakoty, (Medical Officer),

P.W.6- S.I. (Retd) Atul Chandra Hazarika , (Investigating Officer)

2. COURT WITNESSES:

NIL

3. DEFENCE WITNESSES:

NIL.

4. EXHIBITS(BY PROSECUTION SIDE):

        Ext.1 - Medical/injury report,

        Ext.2 - the Sketch Map of the P.O,

Ext.3 - Charge-sheet.

4. EXHIBITS(BY DEFENCE SIDE):

NIL.

Judicial Magistrate, 1st Class,
             Tezpur
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